IHOCTAHOBJIEHHUE

Ilnenyma BepxoBHoro cyna IIpuanectpoBckoit MosgaBckoii Pecmy0aunku
u [lnenyma Apoutpaxuoro cyna Ilpuanectposckoit MosngaBckoii Pecny0inku

Ne 12/16

r. Tupacnons ot 3 okTs10ps 2014 r.

O HekoTOpbIX BONMPOCAX, CBA3AHHBLIX C NPUMEHEHHEM HOPM
I'paxknanckoro  koaekca  IlpuaHecrpoBckoir  MouagaBckoi
Pecny0imku 00 HCKOBOI JaBHOCTH

B nensax oOecrnedyeHuss TpaBUIBHOTO M €IMHOOOPA3HOTO MPUMEHECHHS
cylnamMu oOmiel ropucaukiuuu U ApOutpaxssiM cyaoMm [lpumHecTpoBCcKOi
Monnasckoii Pecniybnuku (ganee — cyaaMmu) mojokeHui ['pak1aHCKOTO KoJieKca
[TpugnectpoBckoit MomnmaBckoit PecryOnuku o0 wckoBod nmaBHOCTH [lmenym
BepxoBHoro cyna IlpunnectpoBckoit MomaaBckoit Pecnyonmuku u  [lnenym
Apbutpaxkroro cyzaa [IpuanectpoBckoit MonmaBcko PecryOiuky moCTaHOBIISIIOT
JaTh CIEAYIONINE Pa3bICHEHUS.

1. B coorBerctBuM co crarhedt 211 I'pakmaHckoro  Kojekca
[TpugnectpoBckoit Momnmasckoii Pecnyonmuku (maee — I'K TIMP) uckoBoi
JABHOCTBIO MIPU3HAETCS CPOK JJIs 3aLIUThI IIpaBa MO WCKY JIMIA, IPABO KOTOPOIO
HapymeHo. Mcxoas w3 ykazaHHOW HOpPMBI TOJA IPAaBOM JIMIA, MOJIEKAIINM
3alldTe CYAOM, CIEIyeT TIOHMMAaTh CYOBEKTHBHOE TPaXKIAHCKOE IPaBO
KOHKPETHOTO JIUIIA.

HckoBass HaBHOCTh HE MOXET NPUMEHATHCS K CIy4dasM OCHapUBAHMS
HOPMAaTUBHOT'O MPABOBOT0O aKTa, €CJIM MHOE HE MPEAYCMOTPEHO 3aKOHOM.

2. Ilpu ucuucieHHnH CPOKOB MCKOBOUW JABHOCTH, YCTAHOBJIEHHBIX YaCThIO
Bropoil I'K IIMP, cymam mpumeHuTenbHO K 4acTu nepBoil cratbu 10 3akoHa
[TpunnectpoBckoit MonnaBckoit PecnyOnuku «O BBeqeHWM B JEHCTBHUE YacCTH
nepBoit I'paxknanckoro koaekca I[IpuaHectpoBckoil MonpaBckoil PecrmyOnukmy»
CIENyEeT YYUTBIBATH, YTO YCTaHOBJEHHble 4acThio BTOpou ['K IIMP cpoknu
MCKOBOU JaBHOCTH NMPUMEHSAIOTCA K TEM HCKaM, CPOKH MHPEIbSIBICHUS KOTOPBIX,
MpEeAyCMOTPEHHbIE paHEe JIEHCTBOBABIIMM 3aKOHOJATEIBCTBOM, HE UCTEKIH 10 1
masg 2000 rona.

3. Ilpu moAroToBKe Jena K cyAeOHOMY pa30upaTeabCTBY CY/bs HE BIpaBe
npejuiaratb Kakou-in0o W3 CTOPOH MPEJCTaBIATH JOKA3aTelIbCTBA WJIU J1aBaTh



00BsICHEHHUS (B TOM YHCJIE B ONPEAEICHUH CYJIbU O MOATOTOBKE JieJa K CyAeOHOMY
pa30upaTenbCTBY), CBSI3aHHBIE C MPONYCKOM CpOKa MCKOBOM naBHOCTH. Ecim xe
3aMHTEPECOBaHHAs CTOpOHA (HampuUMep, OTBETYMK B OT3BIBE HA HCKOBOE
3asiBJICHHE) CCBUIAETCS Ha MPOMYCK CpPOKa MCKOBOM TAaBHOCTH, CyZbsl BIOpPABE B
MOpsIAKE TMOATOTOBKH Jiesia K Cy/e0HOMY pa30upaTebCTBY, B LIENsAX oOecrieyeHus
€ro CBOEBPEMEHHOTO U MPaBUJIILHOTO Pa3pelieHus TPEAJIOKUTh KaXI01 U3 CTOPOH
MPEACTaBUTh IO JTaHHOMY BOIPOCY COOTBETCTBYIOIIME OKA3aTeNbCTBA (CTAaThU
66, 67, 166 I'paxmanckoro mpoleccyaibHoro kojekca IIpumHecTpoBckoit
MonnaBckoir Pecnyonuku (mamee — I'TIK TIMP), cratem 45, 46, 101
ApOutpaxHoro mnpoieccyaabHoro koxaekca IlpunnectpoBckoit MomgaBckoi
Pecny6mvku (nanee — AIIK IIMP)).

Cpok UCKOBOM JaBHOCTH MOXET ObITh BOCCTAHOBJIEH CYZOM IO 3asiBICHHUIO
rpakJIaHHa MPUMEHUTEIBHO K mpaBmiam ctathu 221 I'K TIMP, ecnu rpaxknanun
MPOITYCTUJI €T0 TI0 YBAKUTEIBbHBIM MPUYMHAM, TPUYEM MPUUMHBI TPOITYCKa CpoKa
UCKOBOM JaBHOCTH MOTYT OBITh NMPHU3HAHBI YBAKUTEJIbHBIMU, €CIIM OHU HMENH
MECTO B Tociie/IHuE 6 (LIECTh) MECSIEB CPOKa JaBHOCTH, a €CJIM 3TOT CPOK paBeH 6
(urectn) MecsiliaM WK COCTaBisieT MeHee 6 (IIecTH) MecsIeB — B TEUEHUE CPOKa
naBHocTH (4acThk Bropas cratbu 221 'K TIMP).

4. VickoBasi JaBHOCTh MPUMEHSIETCS CYJIOM TOJIBKO IO 3asBJIIEHUIO CTOPOHBI B
cnope (myHkT 2 cratbu 215 I'K [IMP). Cornacno nynkrty 1 crareu 40 I'TIK TIMP
u nyHkTy 1 cratbu 26 AIIK IIMP croponamu B nefne SIBISIOTCS UCTEI] U OTBETYHK.
B cuny nynkra 1 crareu 9 I'K IIMP rpaxnane u 10puandecKue Jula M0 CBOEMY
YCMOTPEHHUIO OCYILIECTBIIAIOT MPUHAMJICKAIINE UM TPAaXKJAHCKUE IpaBa, BKIIIOYAs
IPaBO 3asBUTHh B CyJe 00 MCTEUEHHUU CPOKa MCKOBOM maBHOCTH. [losTomy cymam
HEO0OXOIMMO UMETh B BUJY, YTO 3aABJICHHE O MPOITYCKE CPOKA UCKOBOM JaBHOCTH,
CIEIaHHOE TPETBUM JIMIIOM, HE SIBJIIETCSI OCHOBAHUEM I NMPUMEHEHUS CYIOM
MCKOBOM JTaBHOCTH, €CJIM COOTBETCTBYIOIIEE 3asiBIICHUE HE CHEIAaHO CTOPOHOU IO
Cropy.

3asgBiIE€HUE O TPUMEHEHUU HMCKOBOM JAaBHOCTH, CJEJTAHHOE OJIHUM W3
COOTBETYHMKOB, HE PACHPOCTPAHAETCS HA JIPYTHUX COOTBETYMKOB, B TOM UHCIIE H
P COJIUIApHOM 00s13aHHOCTH (OTBETCTBEHHOCTH).

OnHako cya BOpaBe OTKa3aTh B YAOBIETBOPEHHHM HCKAa NPU HAIMYHU
3asBJIEHMSI O IIPOIYCKE CpPOKAa HCKOBOM JAaBHOCTH TOJBKO OT OJHOIO W3
COOTBETUMKOB TPU YCJIOBHH, YTO B CHJy 3aKOHA WJIM JOrOBOpa JUOO HUCXOAS U3
XapakTepa CHOpPHOTO MPAaBOOTHOUIEHHsI TpeOOBaHUS HCTLA HE MOTYT OBITh
YIOBJIETBOPEHBI (ITOJHOCTBIO WJIM B YacTH) 3a CYET JAPYTHX COOTBETYHKOB
(HampuMep, B ciaydae MPEAbSBICHHS MCKa 00 MCTPeOOBaHWU HENETUMOU BEIIH,
HaXOJISIICHCS B COBMECTHOM COOCTBEHHOCTH HECKOJIBKUX JIHIY).

5. YuuthiBas, 4TO 3aKOHOJATEIBCTBOM HE MPEIYCMOTPEHO KaKHUX-ITHOO0
TpeOboBaHUM K (opme 3asiBICHUS CTOPOHBI B CIOPE O MPOMYCKE CPOKa MCKOBOM
JABHOCTH, OHO MOET OBITh C/IEJIaHO KaK B MACBMEHHOMW, TaK U B YCTHOU (opme
HENOCPEICTBEHHO B XOJ€ cyAeOHOro pasdupatenscTBa. B mocnemHem ciydae o
C/ICJITaHHOM 3asIBJICHUU B COOTBETCTBUHU C TOJITYHKTOM M) MyHKTa 2 ctatbu 251
['TIK TIMP u nommynktom 7) myHkrta 1 ctatbu 112 AIIK TIMP yka3wiBaercs B
IIPOTOKOJIE CYAEOHOI0 3aceaHMmsl.



6. 3asBicHUME HEHAMJICKAIIEW CTOPOHBI O IPUMEHEHUHM CPOKa HCKOBOM
JABHOCTH MPABOBOT'O 3HAYCHUS HE UMEET.

7. YuutsiBas, uto B cuiy nyHkTa 2 crateu 47 I'TIK [IMP u nynkra 2 crateu
32 AIIK IIMP s mpaBonpeeMHMKa 00s3aTeNbHbI BCE IEMCTBUS, COBEPILIEHHBIE B
MpoIiecce /10 €ro BCTYIUICHHS, B TOH Mepe, B KaKOW OHM ObUIU OBl 00s13aTEIbHBI
JUISL JIALA, KOTOPOTO MNPABONPEEMHUK 3aMEHWI, Cyd MPUMEHSET HCKOBYIO
JABHOCTh, €CIM OTBETYMK, KOTOPOrO 3aMEHWJI MPABONPEEMHUK, CIENajl TaKoe
3asBJIEHWE /10  BBIHECEHHsA  pelleHuss  cyna. [loBTopHOro  3asBIICHMS
MpaBONpPEEMHUKA B JaHHOM cllydae He TpeOyeTcs.

8  Ilpm  paccMoTpeHMM  Jed1 O  NPUMEHEHUM  TOCIEACTBUU
HEJEHUCTBUTEIIBHOCTH HUYTOXHOW CHENKH CIEIYET YYWUTBIBaTh, YTO IS ITHUX
MCKOB YCTaHOBJIEH TPEXJIETHUI CPOK MCKOBOM JTaBHOCTH, KOTOPBIM B CHJy ITYHKTa
1 crateu 197 'K TIMP wucumcnsieTcs co aHs, KOTJa JIMIO Y3HAJIO WM JOJKHO
OBLJIO y3HATh O COBEPUICHUU TaKOM CHEIKH.

9. K TpeboBaHUsIM O MpU3HAHUU HEACHUCTBUTENHHOW OCIOPUMON CIETKUA HE
NPUMEHSIOTCS 00IIKMe npaBuiia, yctaHoBieHHble ctatbeld 216 'K [IMP o nauane
TE€YEHUsI CPOKA HCKOBOM JABHOCTH.

B cuny nynkra 2 crarbu 197 'K TIMP roauuHslii Cpok AaBHOCTH TIO
YKa3aHHBIM UCKaM CJIEAyeT UCUHUCIISITh CO JHS MPEKPAILLCHNs] HACUJIUS I YTPO3bl,
O] BJIMSTHUEM KOTOpBIX Oblja coBeplileHa Takas caenka (myHKT 1 craten 195 'K
I[IMP), mubGo co mHs, KOorja MCTEN y3Hajd WM JOJDKeH ObLI y3HaTh 00 HMHBIX
00CTOATENbCTBAX,  SBIAIOIIMXCS ~ OCHOBAHMEM ISl  TNPU3HAHUS  CHEJIKH
HEIENCTBUTEIIHLHOM.

10. Teuenne cpoka JaBHOCTH IO MCKY, BBITEKAIOUIEMY U3 HapyLIEHUS OAHOU
CTOpPOHOM J1oroBOpa yciioBusi 00 orulare ToBapa (paboT, yciayr) IO 4YacTsM,
HAQ4YMHAETCS B OTHOLICHUM KaXKIOW OTAEIBbHON YacTH CO JHs, KOTJa JIMIO y3HAJIO
WIN JTOJDKHO ObUIO Y3HATh O HapyLIEHUM CBOEro Impasa. Cpok JaBHOCTHU MO UCKaM
O IIPOCPOYEHHBIX MIOBPEMEHHBIX IUIATEKax (IIPOLEHTHI 3a NOJb30BAaHUE 3A€MHBIMU
CpPEeICTBaMM, apeHJHas IulaTa M T.I.) HCUUCIIETCS OTAEIBHO II0 KaXIOMY
IPOCPOYEHHOMY ILIATEXKY.

11. B coorBerctBuu co crathedi 216 'K ITIMP Teuenue cpoka HCKOBOI
JaBHOCTU HAYMHAETCs CO JHs, KOIJa JIMIO Y3HaJO WIH JOJDKHO OBUIO y3HATh O
HapyIIEHUHU CBOETO IpaBa, HE3aBUCHUMO OT TOT0, KTO OOpaTwics 3a cyaeOHOi
3alUTOM: camo JIMIIO, MPAaBO KOTOPOTO HApYIIEHO, TU00 B €ro MHTEpecax Jpyrue
JUIa B ClydasX, KOrJa 3aKOH IPeNOCTaBlIseT MM IPaBO Ha Takoe oOpalleHue
(cratbm 48, 49 I'TIK TIMP, ctateu 33, 34 AIIK IIMP).

12. Tlpu npenbsBICHUM HCKa JHUKBUJAIIMOHHONW KOMHUCCHEH OT HMMEHHU
JUKBUAUPYEMOTO  IOPUAMYECKOrO0 JMLOA K TPETBUM JMLAM, HMEIOUIUM
3a10JDKEHHOCTD IIepe]l OPraHU3alMe, B HHTEpECax KOTOPOU NMPEIbABISIETCS HCK,
CPOK MWCKOBOM JAaBHOCTH CIEAYEeT HCUHCIATH C TOrO MOMEHTa, Koraa o
HapyUIEHHOM IIpaBe CTaJ0 M3BECTHO O0JajaTreqr0 »3TOro IpaBa, a He
JUKBUJALMOHHON KOMHUCCHH.

13. Cynmam cnemgyeT yduThIBaTh, YTO B OTHOLICHHUH TOCYJAapCTBEHHOTO
MMYILECTBA JIEUCTBYIOT OOIIME MOJOKEHHUS 00 MCUHUCIEHUU CpPOKa HMCKOBOM
JABHOCTH.



14. Tlpu npenbsBiAeHUM HCKa 00 MCTPEOOBAHMU M3 UYKOIO HE3aKOHHOTO
BIAJCHUS] UMYUIECTBA, 3aKPEIUICHHOIO Ha IMpaBe XO3SMCTBEHHOTO BEIECHUS WM
OMEpPAaTUBHOIO YMPABICHUS 3a YHUTAPHBIM MPEANPUITHEM WU YUPEKICHHUEM,
COOCTBEHHHKOM HUMYILECTBA YHUTAPHOTO MPEANPHUATHS WIN YUPEKIACHUS CPOK
MCKOBOM JTaBHOCTH CIEAYET UCUUCIAThH CO AHS, KOI/la O HAPYIIEHHOM IPaBe CTAJIO
M3BECTHO WJM JOJKHO OBUIO CTaTh W3BECTHO YHUTAPHOMY MPEANPUATHIO HWIH
yupexaenuto (ctatbs 216 I'K IIMP).

15. Tlo penaM O TMOpU3HAHUM CHAEIKH YHUTApHOrO MPEANpUSTHS,
3aKJIIOYEHHOW C HapylieHueM yacTu nepBoil myHkrta 2 ctateu 312 'K TIMP u
(unm) monokenuit 3akoHa IlpuaHecTpoBckoit MommaBckoit Pecnyomuku  «O
rOCY/IapCTBEHHBIX U MYHULIMNAIBHBIX ~ YHUTApPHBIX IPEATPUATHIX,
HEJCHCTBUTENIbHOW OTBETYMK BIIpaBe 3asBUTh OO0 HMCTEUEHUU CpPOKAa HMCKOBOM
JABHOCTH HAa OCHOBaHUM NyHKTAa 2 ctatbu 197 'K [IMP.

16. ITo cmbicany nynakTa 3 ctateu 267 'K IIMP npu nponaxe nonu B rnpase
oOmielt COOCTBEHHOCTH C HapylIEHHWEM MPEeUMYIIECTBEHHOTO IpaBa IMOKYIKH
JIPYTMX YYaCTHUKOB JOJEBOM COOCTBEHHOCTH JIIOOOM y4YaCTHUK JIOJIEBOM
COOCTBEHHOCTH HMEET MpaBo B TedeHue 3 (Tpex) MecsIeB CO JHS, KOrJa eMy
CTaJI0 W3BECTHO WM JODKHO OBUIO CTaTh HM3BECTHO O COBEPUICHUU CHECJIKH,
TpeOoBaTh B CyACOHOM TMOpSAKE TEpeBOJla HAa HEro MnpaB W 0O0S3aHHOCTEH
MOKYTIaTessl.

HckoBbie TpeOoBaHUs, MPENbABICHHBIE C MPOMYCKOM YKa3aHHOTO CpOKa,
yIIOBJIETBOPEHUIO HE ToajiexaT. B To ke BpeMsl MO 3asBIEHUIO Tpa)kAaHUHA
npumMeHutenbHo K mpaBuiiaM ctatbu 221 'K TIMP stoT cpok MOXeT OBITh
BOCCTAHOBIIEH CYJIOM, €CJIH TpaxJAaHUH MPOIYCTHJI €ro IO YBaXUTEIbHBIM
IPUYMHAM.

17. B nynukre 4 cratbu 251 I'K TIMP mnpegycMoTpeHO clieliuaibHOE
OCHOBaHHUE JIsl Havajia TeYCHUs CPOKa MpUOOpeTaTeIbHOM NTaBHOCTH, KOTOPOE HE
OTPaHUYEHO YCJIOBHSAMHU IMyHKTa | yka3aHHOW cTarhu. Eciu ocHOBaHHWeM Jyis
OTKa3a B YJOBJICTBOPCHUH MCKa COOCTBEHHHKa 00 MCTpeOOBAHUM UMYIIECTBA W3
Yy>KOTO HE3aKOHHOTO BIJIAJICHUS SBISIETCS MPOIYCK CPOKAa MCKOBOW JABHOCTH, C
MOMEHTa €ro HCTEYEHHUS HAYMHAET Te4b CPOK MPUOOpETaTeIbHOW MaBHOCTU B
OTHOIIEHUH CTIOPHOTO UMYIIIECTBA.

18. Cynam npu pacCMOTPEHHUHU CIIOPOB O BOCCTAHOBJICHUH IpaBa Ha JIOJIIO B
o01meit 101eBOi COOCTBEHHOCTH HEOOXOIMMO YUUTHIBATh CJICTIYIONIEE.

Eciu ponss B mpaBe oOmeld 101eBOi  COOCTBEHHOCTH BO3ME3JIHO
npuobpeTeHa y JuIa, KOTOpO€ HE HUMEJNO0 IpaBa €€ OT4YYXKAaTh, O YEM
npuoOpeTaTesb He 3HAMI U HE I0JKEH ObUT 3HATh, JIULO, YTPATUBIIEE OJII0, BIIPABE
TpeboBaTh BOCCTAHOBJIEHUSI IpaBa Ha HEE IMpPH YCIOBHM, YTO 3Ta J0Jsd ObLIa
yTpauyeHa MM INoMuUMO ero Bonu. IIpu paccmoTpeHum Takoro TpeOOBaHHS 11O
AHAJIOTUM 3aKOHa nojyexar npuMmeHeHutro crarbu 318, 319 I'K IIMP. Ha sto
TpeOOBaHUE  PACIPOCTPAHACTCS oOmmiA CPOK  HMCKOBOM  JaBHOCTH,
npeaycMoTpeHHsbIi ctatheit 212 'K TIMP.

19. Teuenme cpoka HCKOBOM MJABHOCTH IO HCKaM, HANpaBICHHbIM Ha
OCIIApUBAHHUE 3aPETUCTPUPOBAHHOIO IIpaBa, HAYMHAETCS CO JHSA, KOrJa JIHULO
y3HaJI0 WIM JOJDKHO OBUIO Y3HAaThb O COOTBETCTBYIOUIEH 3anucu B EanHOM



rOCYJApCTBEHHOM pEecTpe NpaB Ha HEABMIKMMOE HUMYILIECTBO M CIEIOK C HUM
(manee — EI'PII). Tlpu stom cama mo cebe 3amuck B EI'PII o mpaBe wiu
00OpeMEHEeHNN HEABMKMMOI0 UMYLIECTBA HE O3HAYAET, YTO CO JIHS €€ BHECEHHUS B
EI'PII numo 3Hano wnM AOKHO OBUIO 3HATh O HapylleHuH npasa. llockonbky
3aKOHOM HE YCTaHOBJEHO MHOE, K HMCKaM, HAIlPaBJICHHBIM Ha OCIapUBaHUE
3apEerucTPUPOBAHHOrO IpaBa, MNPUMEHSIETCS OOIIMI CPOK HCKOBOM J1aBHOCTH,
npeaycMoTpeHHslil ctatbeit 212 'K TIMP.

Bwmecre ¢ Tem, B cuity noamyHkra r) crateu 224 'K IIMP, B ciyuasx, koraa
HApYILICHUE MpaBa MCTIA IIyTeM BHECEHUs HenoctoBepHou 3amucu B EIPII nHe
CBA3aHO C JIMIIEHHWEM BIIAJICHUS, Ha WCK, HANPABJICHHBIM Ha OCHAapUBAaHUE
3apEruCTPUPOBAHHOIO MPaBa, UCKOBAs JABHOCTh HE PACIPOCTPAHSAETCA.

20. TTockosibKy 3aKOHOM HE MPEIYCMOTPEHO MHOE, OOIIMI CPOK HMCKOBOM
JaBHOCTH, mpenycMoTpeHHbld cratbeit 212 'K IIMP, pacnpoctpansieTcs Ha
TpeOOBaHWE O TOCYJApPCTBEHHON pErucTpaluyd CHCIKM WIA [epexoja IMpasa
COOCTBEHHOCTH.

IIo cmpicny nyskta | crateun 216 I'K IIMP Teduenue cpoka HCKOBOM
JABHOCTH MO TpeOOBAaHMIO O TOCYJAPCTBEHHOW pPErucTpaluy CAEIKH WIH
nepexojia mpaBa COOCTBEHHOCTH HAYMHAETCS CO JHS, KOTJa JIMIO Y3HAJO WIU
JOJKHO OBLIO Y3HATh O HAPYIIEHUHM CBOErO IpaBa, HaNpUMep, CO JIHA OTKaza
KOHTpareHTa 1Mo CHAEJIKE MepeaTh JTOKYMEHTBI, HEOOXOIUMbIE JIi PErUCTpalliH,
WIM CO3JaHUs UHBIX IPENSATCTBUM JJIsl TAKOW PErUCTPALUU.

21. Tlpm paccMOTpeHUM 3asiBICHHUS CTOPOHBI B CIOpPE O MPUMEHEHUU
MCKOBOM JTaBHOCTH B OTHOIIEHUM TPeOOBAaHUU FOPUIUYECKOTO JIMIA HEOOXOIUMO
UMeTh B BUAY, 4TO B cuiy nmyHKTa 1 cratbu 216 'K IIMP Teuenue cpoka UCKOBOM
JABHOCTH HAYMHAETCA CO [IHS, KOrJa IOPUAMYECKOE JIMIO Y3HAJIO WU JIOJHKHO
OBLJIO y3HaTh O HapylleHHH cBoero mnpasa. C yd4eToM HTOr0 JI0BOJ BHOBb
Ha3HAYEHHOTO (M30paHHOr0) PYKOBOAMTENS O TOM, YTO OH Y3Hall O HapyIICHHOM
IpaBe BO3IJIABIIEMOTO WM IOPUAMYECKOrO JIMIA JIMIIb CO BPEMEHU CBOETO
Ha3HaueHus (M30paHusi), HE MOXKET CIY)KHTh OCHOBAaHUEM IS M3MEHEHHUS
HA4YaJIbHOTO MOMEHTAa TEYEHUsI CPOKAa MCKOBOM JABHOCTH, MOCKOJIBKY B JaHHOM
cily4ae 3asiBJI€HO TpeOoBaHWE O 3allUTe MpaB IOPUIWYECKOTO JIMIA, a HE IMpaB
PYKOBOJIUTENS KaK (PU3UYECKOTO JUIA. YKA3aHHOE OOCTOSITENIbCTBO HE SIBISETCS
OCHOBAHHWEM H JUIA IIepephIBa TEYEHUS CPOKA HCKOBOM JAaBHOCTH.

22. YuutbiBas, 4YTO OOCTOSITENBbCTBA, NEpEeUMCICHHbIE B cTaThe 219
'K IIMP, siBistitoTcsi 6€3yCIOBHBIMA OCHOBAaHUSIMH JJISI TIEpEephIBa TEYCHHS CpPOKa
MCKOBOM JTaBHOCTH, a pEIlIeHUE CyJa JOJDKHO ObITh 3aKOHHBIM M OOOCHOBAHHBIM,
Cyld TpH PACCMOTPEHUHU 3asBICHUS CTOPOHBI B CIOpe OO0 HCTEUYEHHU CpoKa
VCKOBOM JIaBHOCTH NIPHUMEHSET IMpaBHia O IEPEPHIBE CPOKAa JABHOCTH U IPH
OTCYTCTBUHM 00 3TOM XOJaTaliCTBa 3aMHTEPECOBAHHOM CTOPOHBI IPH YCIOBHH
HaJIU4us B JeJIe JOKA3aTeJabCTB, JOCTOBEPHO MOATBEPKIAOIINUX (PaKT NepepbiBa
TEYEHUsI CPOKA NCKOBOM JABHOCTH.

Crnenyer uMeTh B BUAY, YTO MEPEYEHb OCHOBAHUI MEpEPhIBA TEUEHHS CPOKa
HWCKOBOW JABHOCTH, yCTaHOBJIEHHbIM B cTatbe 219 'K IIMP m wmHBIX 3akoHax
(uactpb BTOpas crateu 214 I'K [IMP), He MOXeT ObITh U3MEHEH WIJIHA JOTOIHEH I10
YCMOTPEHHUIO CTOPOH M HE NOJJIEKUT PACIIUPUTEILHOMY TOJIKOBAHUIO.



23. B coorBerctBuu co crateeir 219 'K IIMP TeueHue cpoka HCKOBOI
JABHOCTH TPEPHIBAECTCS, B YACTHOCTH, MPEABSIBICHHUEM HCKa B YCTAaHOBJICHHOM
MOPAJIKE, TO €CTh C COOJIIOICHUEM IPABUII O MOJABEAOMCTBEHHOCTH M MOJACYAHOCTH
nena, o (¢GopMe U COJEpXKAaHWU MCKOBOIO 3asiBICHHUS, OO0 OIJlaTe ero
roCyJapCTBEHHOW MOLLIMHOM, a Takxke Apyrux npeaycMmorpeHssix ['TIK IIMP nin
AIIK TIMP TtpeGoBanuii, HapylieHHE KOTOPBIX BJIEYET OTKa3 B MPUHITUU
MCKOBOT'O 3asIBJICHUS WM €T0 BO3BPAT UCTILY.

Cornacno nynkty 2 ctateu 210 'K TIMP nuchmeHHbIE 3asiBIICHUs], CaHHbBIE
B OpraHU3aIyio CBs3M 10 24 (IBajaTv 4eThIPEX) YacoB MOCIICTHETO JHS CPOKa,
CUMTAIOTCS CJEJNaHHBIMU B CpoK. [loaTOMy AHEM NpeabsSBICHUS HCKA CIEAyeT
CUMTaTh JaTy TMOYTOBOIO INTEMIENs OTACJICHHUS CBSI3M, Yepe3 KOTOpOoe
OTIIPABJISIETCS KCKOBOE 3asIBICHUE B CY/I.

[lockonbky cyneOHass 3amMTa IpaBa KpeauTopa MO TpeOOBaHUIO O
B3bICKAHMM JICHEKHBIX CYMM WJIM 00 HUCTpeOOBAHMM JIBUKMMOI'O HMMYIIECTBA OT
JOJIKHUKA MOKET OBITh OCYILECTBIIEHA HE TOJILKO B UICKOBOM NPOU3BOJCTBE, HO U
NyTeM BBIJAYM CYJEeOHOrO MpUKa3a, YTO SBIAETCA YIPOUICHHOW MpoIeaypoit
paccmoTpeHnus nen ganHoi kateropuu (rnasa 12 I'TIK [IMP), nogaua kpenuropom
3asBJIEHUS O BbAaue CyAeOHOTO TpHKa3a C COOJIIOJICHHEM TOJOXKEHUH,
npenycMoTpeHHbix ctarbsiMu 136-138 I'TIK TIMP, npepeiBaeT TeueHue cpoka
MCKOBOM JTaBHOCTH, TaK e, KaKk M IMojavya B yCTAaHOBJICHHOM MOPSAKE HUCKOBOTO
3asiBJICHUS TI0 YKa3aHHBIM BbILIE TPEOOBAHUSIM.

B Tex ciydasx, korja MCKOBOE 3asBIICHHE MOJAETCA HEMOCPEJCTBEHHO B
Cyl, NaToil TpeabsBICHUS HCKa CIEIyeT CUUTaTh JIeHb, B KOTOPBI HCKOBOE
3asiBJICHHE MOCTYIHIIO B CY/I.

Ecniu B npusstum 3asBieHuss ObUIO OTKa3aHO [0 OCHOBAHUSIM,
npeaycMoTrpeHHbIM nyHKTOM 1 crateu 139 I'TIK IIMP, nyakrom 1 crarem 148
I'TIK TIMP, nyakrom 1 crtateu 96 AIIK TIMP, 1m0 OHO BO3BpaIlleHO HCTIY
(mynkT 1 crareu 149 I'TIK IIMP, gacte BrOopas myskra 2 ctatbu 150 I'TIK IIMP,
nyHKT 1 crateu 97 AIIK IIMP), cpok naBHOCTH HpEphIBACTCS JHUIIb C TOTO JHS,
KOT/1a 3asiBJIeHUE OyAET MOJaHO B CYJ C COOMIOACHIUEM YCTaHOBICHHOTO TIOPSIKA.

B caydae CcBOeBpeMEHHOTO WCIOJHEHHUS MCTIIOM BceX TpeOoBaHUM,
U3JI0’)KEHHBIX B OMpPENENICHUU CyJIbU 00 OCTaBJICHHUM 3asiBICHUS O3 NBIKCHHS, a
TaK)Ke IPU OTMEHE ONPEACIICHUS O BO3BPATE 3asIBJICHUSA, TAHHOE 3asBJICHUE B CHITY
gactu niepoii myHkta 2 cratbu 150 ['TIK TIMP wnm nmynkra 3 crateu 96-1 AIIK
[IMP cuurtaercs molaHHBIM B J€Hb €r0 MEPBOHAYAIBHOTO MPEICTABICHUS B CY, U
MMEHHO C 3TOr0 BPEMEHHU IPEPHIBAECTCS TEYEHHE CPOKa MCKOBOM AaBHOCTH. Co
BPEMEHU TIEPBOHAYAIBHOTO OOpalieHuss B CyJ C 3asBICHHEM IPEPhIBACTCA
TEUYEHUE CPOKa MCKOBOI JaBHOCTH M B Cllydae OTMEHBI OIpeNeieHHs CYIAbH 00
OTKa3e B TMPUHATHHA WCKOBOTO 3asBICHHs, 00 OTKa3e B MPHUHATHHU 3asBICHUS O
BbIJ1aye cy1e0HOro nmpukasa Jubo o0 0TKa3e B BblJade Cy/1e0HOTO MpHKa3a.

VYBenuueHne WIM YMEHbIIEHUE UCTUOM pa3Mepa HUCKOBBIX TPEOOBaHUN [0
npuHaTHS cynoMm pemrerus (myHKT 1 ctareu 41 I'TIK TIMP u nmysakr 1 ctathu 29
AIIK IIMP), B 4acTHOCTM YyBEIMYEHUE WM YMEHBIIEHUE CYMMBbI HCKa, HE
M3MEHSET MOMEHTA NepephiBa TEUCHUSI CPOKA UCKOBOM JaBHOCTU, HACTYIMBIIETO B
CBSI3U C MPEbSIBICHUEM UCKA B YCTAHOBJICHHOM MOPSIAKE.



TeueHne cpoka HCKOBOM JaBHOCTH MO TPEeOOBAaHUIO K IPHUBICYEHHOMY
CyIOM JpPYrOMY OTBETYMKY HWJIM BTOPOMY OTBETUYHMKY IIPEpPHIBACTCS B JCHb
3asiBJICHUS] MCTLOM COOTBETCTBYIOILETO XOJaTailcTBa, a MPU OTCYTCTBUU TaKOIrO
XOJaTaiicTBa — ¢ MOMEHTa IMPUBJIEYECHHSI CYJOM 3TOrO OTBETUYMKA K YYacCTHIO B
nene.

24. Ilpu oueHke cygamMu 0OCTOSITENbCTB, CBUAECTEICTBYIOIIUX O MEPEPHIBE
TEYEHHs] CPOKA MCKOBOM JaBHOCTHU, HEOOXOAMMO, B YACTHOCTH, YUUTHIBATH, UTO
NpEeabSBICHUE B YCTAHOBJIECHHOM TMOPSAKE IUIATEKHOTO JIOKYMEHTa Ha
Oe3akuenTtHoe (OeccropHOE) CIMCaHue, MpPaBO HAa KOTOPOE MPEAOCTABIEHO
KPEIUTOPY 3aKOHOM WM JOTOBOPOM, HE MPEPHIBAET TEUYEHHUS CpPOKa HCKOBOM
JABHOCTH, MOCKOJIBKY JUIsl IEpEephIBa TEUEHUSI CPOKA MCKOBOM JaBHOCTH TpeOyeTcs
npeabsBieHue ucka (crates 219 'K TIMP).

25. IlpaBuna crateu 219 'K [IMP o nepepsiBe TeueHHsI CpOKa MCKOBOM
JABHOCTM B CBSI3M C  COBEpIICHHMEM  OO0S3aHHBIM  JIMIIOM  JACHCTBUM,
CBUJIETENIbCTBYIOIIMX O TMPU3HAHUU JOJTa, HE MOTYT OBbITh NPUMEHEHBI K
OTHOIICHUSIM MEXJY OpPraHU3alMsMU MO MPU3HAHUIO JI0JITA, UMEBIIUM MECTO [0
BCTyIUICHUS B AernctBue yactu nepsor ['K IIMP.

26. Tlpum wuccrnenoBaHUU OOCTOSITENICTB, CBSI3aHHBIX C COBEpIICHUEM
00SI3aHHBIM JIUIIOM JEHCTBUMN, CBUACTENbCTBYIOIIUX O MPHU3HAHUU J0Jdra (CTaThs
219 TK IIMP), cyny HeoOXOIMMO B KaXJOM CIllydae yCTaHABIWBaTh, KOTJa
KOHKPETHO OBUIM COBEPILIEHBI JOHDKHUKOM YKa3aHHbIE IEUCTBHSI, UMES IIPH 3TOM B
BUJTY, YTO TIEPEPHIB TEUEHUSI CPOKA MUCKOBOU JABHOCTH MOXKET UMETh MECTO JIUIIIb
B IIpeiefiaX CpoKa JaBHOCTH, a HE MOCJe ero HCTEUEHUSI.

27. K peiicTBusIM, CBHIETEILCTBYIOUIUM O TPU3HAHUM JOJTa B ILEJAX
nepepbiBa TEUEHUSI CpPOKa HWCKOBOM JIaBHOCTH, WCXOHS U3 KOHKPETHBIX
00CTOSITENILCTB, B YAaCTHOCTH, MOTYT OTHOCHUTHLCS: TPU3HAHUE TPETEH3HH,
YacTH4Has yIjiaTa JAOKHHUKOM WM C €r0 COrjacusi JPYTHM JIMIIOM OCHOBHOTO
nonra v (WIK) CyMM CaHKI[MA, paBHO KaK M YaCTUYHOC MMPH3HAHUE MPETCH3UHU 00
yIJlaTeé OCHOBHOTO JOJira, €CJIMU IOCICAHUA HMEEeT TMOJ COOOW TOJBKO OJTHO
OCHOBaHHE, a HE CKJIAJIbIBACTCS U3 PA3IMYHBIX OCHOBAHUH; yIJIaTa MPOILEHTOB 1O
OCHOBHOMY JIOJTY; U3MEHEHHE JOTOBOPA YITOJTHOMOYEHHBIM JIUIIOM, U3 KOTOPOTO
CJIENIyeT, YTO JOJKHUK MPU3HAET HAIMYHUE JIOJITa, PABHO KaK M MPOCch0a JOIKHUKA
0 TaKOM M3MEHEHMHU JIOTOBOpa (Hampumep, 00 OTCPOUKE UM PACCPOUKE IJIaTexka);
aKUenT WHKAaccoBOro nopydenus. Ilpu 3ToMm B Tex ciydasx, Korja 00s13aTeIbCTBO
IIPELYCMaTPUBAJIO UCIOJHEHHE IO YacTSAM WIHM B BHJE NEPHOAUYECKUX IIIATEXKEH
Y JOJDKHUK COBEPUIWII I€UCTBUSI, CBUAETEIBCTBYIOIINE O MPU3HAHUM JIMIIb KAKOM -
TO YacTu (MEpUOAMYECKOro IUIaTeXka), TAKHe JEUCTBHS HE MOTYT SIBISATHCA
OCHOBaHHEM ISl IIEPEPHIBA TEUEHHSI CPOKA MCKOBOM JABHOCTH I10 IPYTUM YaACTAM
(marexam).

28. CosepricHre paOOTHUKOM JODKHMKA JEHCTBUH 10 WCIOJHEHUIO
00513aTeNbCTBA, CBUJETEIBCTBYIOIINX O MPU3HAHUM JI0JITa, MPEPHIBACT TEUCHHE
CpPOKa HMCKOBOHM JaBHOCTH NP YCJIOBHMH, YTO 3TH JEHUCTBUS BXOJWIU B KPYI €r0
CIY’KEOHBIX (TPYIOBBIX) OOSI3aHHOCTEW WM OCHOBBIBAIINCH HAa JOBEPEHHOCTHU
aM00 MOJHOMOYME paO0OTHHKA HAa COBEpIUEHUE TAKUX JACHCTBUIl SBCTBOBAJIO W3



00CTaHOBKH, B KOTOpPOM OH JeicTBOBad (yacTh Bropas myHkta 1 crateu 198 'K
[IMP).

29. Ilockonbky B ctathe 219 'K [IMP, B yacTHOCTH, CKa3aHO, YTO TCUCHUE
CpOKa HCKOBOM JaBHOCTH TMPEPHIBAECTCS COBEPIICHUEM OOS3aHHBIM JIMIIOM
JEUCTBUM, CBUIETENLCTBYIONIUX O MPU3HAHUM J0JITA, UCKOBAs IaBHOCTh HE MOYKET
MIPEPBIBATHCSA MOCPECTBOM 0€3/1CHCTBUS YKA3aHHOTO JIUIIA.

[ToaToMy TO O0OOCTOSATENBCTBO, YTO JOKHUK HE OCIHOPWII IUIATeKHBIN
JOKYMEHT O Oe3akuentHoM (OecCOpHOM) CIUCAaHUU JEHEXHBIX CPEJACTB,
BO3MOKHOCTh OCHapUBaHUsI KOTOPOTO JOMYCKAeTCs 3aKOHOM WJIA JIOTOBOPOM, HE
MOXET CIYXUTb JOKa3aTeJIbCTBOM, CBHJCTEIBCTBYIOIIUM O IPU3HAHUU
00s13aHHBIM JIUIIOM J0JITa.

30. IlpuzHanuie 00s13aHHBIM JTUIIOM OCHOBHOTO JI0JITa, B TOM 4uciie B popme
ero ymiaTel, caMO MO cebe He MOXET CIYXUTh JI0Ka3aTelIbCTBOM,
CBUJICTEIILCTBYIOIIUM O TIPU3HAHUU JIOMOJHUTEIBHBIX TpeOOBaHUM KpeauTopa (B
YaCTHOCTH, HEYCTOWKH, TMPOIEHTOB 3a TOJI30BAHUE UYXXUMH JICHS)KHBIMU
Cpe/ICTBAMHM), a TaKKe TPEOOBAHUI MO BO3MEIIEHUIO YOBITKOB, U COOTBETCTBEHHO,
HE MOXXET PaClICHHBATHCS KaK IMEPEephIB TEUEHUS CpPOKAa HMCKOBOW JTaBHOCTH IO
JOTIOJTHUTENIBHBIM TPEOOBaHUSIM U TPEOOBAHUIO O BO3MEIIEHUH YOBITKOB.

31. TlockonbKy C HMCTEYEHHWEM CpOKa HMCKOBOW JIaBHOCTH IO TJIABHOMY
TpeOOBaHUIO HCTEKAET CPOK MCKOBOM JAaBHOCTM W TIO JIOMOJTHUTEIHHBIM
tpeboBanusam (ctaths 223 'K TIMP), cynmam crnenyer umeTs B BHIY, YTO, B
YaCTHOCTH, TIPU UCTECYEHUH CPOKA MCKOBOM TaBHOCTHU MO TPeOOBAHUIO O BO3BpaTe
WIH YIUTaTe IEHEXKHBIX CPEICTB UCTEKAET CPOK UCKOBOM JaBHOCTH IO TPEOOBAHUIO
00 yIiaTe MpOILEHTOB, HAYUCIISAEMBIX B COOTBETCTBUU co cTaThel 412 I'K TIMP;
IpU HKCTEYEHUU CpPOKa HCKOBOM JAaBHOCTH IO TPeOOBaHUIO O BO3BpAIICHUH
HeocHoBaTeapHOTO obOoramenust (cratbu 1138, 1139 I'K TIMP) ucrekaer cpok
MCKOBOM JaBHOCTH MO TpeOOBAaHHUIO O BO3MEIICHUU HEMOJYYCHHBIX JOXO/OB
(myukt 1 crateu 1141 'K TIMP).

32. MHckoBasi JaBHOCTh Ha B3bICKAHHME IMIPOILICEHTOB, YIUIAYMBAEMBIX
3aeMIIUKOM Ha CyMMY 3aiiMa B pa3Mepe U B MOPSAKE, ONPEACNIIeMbIX MyHKTOM |
crateu 836 'K IIMP, uctekaer B MOMEHT MCTEUEHHUS CPOKA UCKOBOM JABHOCTH I10
TpeOOBaHUIO O BO3BpAaTe OCHOBHOW cyMMbl 3aiimMa (kpemauta). Ilpm sTom ecnu
CTOPOHBI JOTOBOpa 3aiiMa (KpeauTa) yCTAaHOBWJIM B JOTOBOPE, YTO YKa3aHHbIE
MPOLIEHTHI MOJJIEKAT YIJIAaTe MO3JHEE CPOKa BO3BpaTa OCHOBHOM CyMMBI 3aiima
(kpenurta), CpOK MCKOBOW JAaBHOCTH MO TpeOOBaHHWIO OO YIjIaTe€ CYMMBI TaKHUX
MPOLICHTOB, HAYMCIICHHBIX JI0 HACTYIUIEHUS CpOKa BO3BpaTa 3aiiMa (Kpeaura),
HCYHCIIAETCS OTACIBHO IO ATOMY OOS3aTEIBCTBY M HE 3aBUCHUT OT HCTCUCHHS
CpOKa MCKOBOW JaBHOCTU MO TPeOOBAHWIO O BO3BpAaTE OCHOBHOW CYMMBI 3aiiMa
(xpenuTa).

33. B coorBerctBuu ¢ mynktom 7 crtateu 167 I'TIK TIMP Bospaxenue
OTBETYMKA OTHOCHUTEIHHO MPOITYyCKa HCTIOM 0€3 YBaXUTEIBHBIX MPUUYUH CPOKa
HMCKOBOM /TaBHOCTHM MOXET OBbITh pPacCMOTPEHO CYIOM B MPEeABAPUTEIHLHOM
Cy/1cOHOM 3ace/laHuM.



IIpu ycranoBneHuu Qakra mnpomycka 0e€3 YBaKUTEIbHBIX NPUYMH CpPOKa
HMCKOBOM JAaBHOCTH CyJbs MPUHHUMAET penieHue o0 oTkaze B HUcCke 0e3
HCCIIEIOBAHUS UHBIX (DAKTUYECKUX OOCTOSTENBCTB MO JIETy.

[Ipy oOTCyTCTBUM OCHOBaHUW [JJs BBIBOJAA O IHPOIYCKE HCTUOM 0€3
YBOKUTEIBHBIX TMPUYMH CPOKA HCKOBOM MAaBHOCTH [UJISl 3AIMTHI MpaBa CyIbs
Ha3HAyaeT Jelio K cy1e0HOMY pa30upaTeNbCTBYy.

B xome cyaeOGHOro pasoupaTenbcTBa OTBETYMK BIpPaBE BHOBb 3asBUTh
BO3paXEHUs] OTHOCHUTENBHO IMPOIYCKa UCTIOM 0€3 yBaKUTENbHBIX MPUUYMH CPOKa
MCKOBOM JABHOCTH uisl 3amuThl mpaBa. Cyn B ATOM cllydae HE MOXET OBbITh
OTpaHUYEH B UCCJIEJAOBAHMHM COOTBETCTBYIOIIMX OOCTOSATEIBCTB Jl€Ja UCXOIs M3
YCTAHOBJIEHHBIX 3aKOHOM LI€JIed U 3a]1a4 TPa)kIaHCKOT0 CYJONPOU3BO/ICTBA.

Ecnu cyn kaccallnoOHHON MHCTAHIIUU TIPUJIET K BEIBOY O TOM, YTO MPHUHATOE
CyJIOM IEpBOI MHCTAHLUU B MPEIBAPUTEIILHOM CYJeOHOM 3aCeJaHuU pelIeHne 00
OTKa3e B YJOBJIETBOPEHUHU HCKA MO MPUUYMHE MPOITyCKa CPOKa MCKOBOM JaBHOCTH
ABJIIETCS HE3aKOHHBIM U (MJIM) HEOOOCHOBaHHBIM, TO OH OTMEHSET PElleHUE Cya
NepBO MHCTAHIMHU. B Takoil cuTyaluu Aen0 TOIJEKHUT HAMpaBICHUIO B CY]
NEPBOW MHCTAHIIUU JIJISl €0 PACCMOTPEHHUS 10 CYIIECTBY 3asiBICHHBIX TPeOOBaHUH,
MIOCKOJIbKY 00’KajmyeMoe pellleHHe cyna ObUI0 BBIHECEHO B TMPEIBAPUTEIHHOM
CyneOHOM 3acelaHuu 0e3 MCCIENOBAaHUS M YCTAHOBJEHUS HMHBIX (DaKTHUYECKUX
00CTOSITENIbCTB JIETa.

Ecnu B xone cyne6Horo pazdouparenscTa OyAeT yCTaHOBIEHO, YTO CTOPOHA
1o JIeNTy MPOMyCTHJIa CPOK MCKOBOM JABHOCTH M YBAXKUTENbHBIX MPUYUH (€CIH
UCTIIOM SABJIAETCS (PU3UYECKOE JIMIIO) MJiI BOCCTAHOBJICHHS 3TOr0 CpOKa He
UMEETCs, TO, NPU HAIMYUU 3asIBJICHHUS HAJIEKAIIETro JMIa 00 UCTEYCHUHU CPOKa
MCKOBOM JTaBHOCTH, CYJ| BIIPaBe OTKa3aTh B YJOBJIETBOPEHUU TPEOOBAHUS UMEHHO
10 ATUM MOTHBaM, MOCKOJbKY B COOTBETCTBUHU C YACThIO BTOPOM MYHKTa 2 CTAaThU
215 TK TIMP ucreueHue cpoka MCKOBOM JTaBHOCTH SIBJISETCS CaMOCTOSTEIBbHBIM
OCHOBaHHEM JIJIs1 0TKa3a B UCKE.
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